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Court of Appeals of the District oi Columbia 

I 

No. 4873. 

Henry I. Quinn et al., Appellants, 

vs. 

Proctor L. Dougherty et al. ! 


a Supreme Court of the District of Columbia. 

Equity. No. 49014. i 

i 

Henry I. Quinn, George J. Mueller, Jr., Henry Orth, Jr., 
Caroline S. Orth, Edwin H. Bond, and Rachel K. 
Bond, Plaintiffs, 

vs. 

Proctor L. Dougherty, Sidney F. Taliaferro, and MV'illiam 
B. Ladue, Commissioners of the District of Columbia, 
Defendants. i 

i 

I 

United States of America, 

District of Columbia, ss: i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in siiid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


l-4873a 
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U. I. QUIN2;,: ET AL. VS. F. L. DOUGHEETY ET AL. 


1 Til the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 49014. 

Henry 1. Quinn, George J. iMuELi.ER, Jr., Henry Orth, Jr., 
Caroline S. Ortii, Edwin H. Bond, and R.4.chel R. 
Bond, I’laintitfs, 

vs. 

J’roctor L. Dougherty, Sidney F. Tat.taferro, and William 
B. l.ADUE, Commissioners of the District of Columbia, 
Defendants. 


Amended Bill for Injunction. 

Filed Nov. 5, 1928. 

The Amended Bill of Complaint of Henry I. Quinn, 
George J. Alneller, Jr., Henry Orth, Jr., Caroline S. Orth, 
Edwin H. Bond, and Rachel R. Bond, respectfully states: 

1. They are all citizens of the United States, and resi¬ 
dents of the District of Columbia, and bring this suit in 
their own rights as owners of real estate and taxpayers in 
the District of Columbia, as hereinafter set forth, and also 
on behalf of other owners of real estate and taxpayers simi¬ 
larly situated who may wish to intervene as co-plaintiffs. 

2. The defendants, Proctor L. Dougherty, Sidney F. 
Taliaferro, and William B. Ladue are all citizens of the 
United States, and residents of the District of Columbia, 
and are sued in their official capacities as Commissioners 
of the District of Columbia by reason of the matters and 
things hereinafter set forth. 

3. Plaintiffs are all taxpayers of the District of Colum¬ 
bia, and are also owners of real estate in the District of 

Columbia located in the immediate vicinity of 16th 
2 Street and Colorado Avenue Northwest, their respec¬ 
tive ownerships being as follows: 

Henry I. Quinn, Lot 807, in Square 2714, improved by 
dwelling occupied by himself and family as their home 

1507 Gallatin Street; 
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George J. Mueller, Jr.. Lot 32, in Square 2714, improved 
by dwelling occupied by bimself and family as their home 
^5201 Colorado Avenue; 

Henry Orth, Jr., Lot SIO, in Square 2714, improved by 
dwelling occupied by himself and family as their home 
^1510 Hamilton Street; 

Caroline S. Orth, Lot 24, in Square 2665, improved by 
dwelling occupied by her as her home ^4821 Colorado Ave¬ 
nue; Edwin H. Bond and Kachel R. Bond, Lot 22, iniSquare 
2714, improved by dwelling occupied by them as their home 
^1516 Hamilton Street. I 

All of the said homes of the plaintiffs are high-class and 
whollv detached residences. i 

4. Each and all of the said Lots, and all other Lots in the 
vicinity of 16th Street and Colorado Avenue Xorthwbst, are 
now, and have been contiiiuouslv since the first zoning bv 
the Zoning Commission of the District of Columbiii under 


the Act of Congress approN cd March 1, 1920, duly zoned 
as “Residential” in the said Commission’s division of the 

I 

District of Columbia into different Use Districts, pursuant 
to Section II of its Zoning Regulations duly adoptOd pro¬ 
viding, under the title “Lse Districts,” as follows^ 


“In order to regulate the location of commerce, business, 
trades, and industries, and the location of all buildings de¬ 
signed or occupied for specified uses, the District of Colum¬ 
bia is hereby divided into use districts, of which there shall 
be four known as: i 

(a) Residential. 

(b) First Commercial. j 

(c) Second Commercial. i 

(d) Industrial. ' 

These districts are shown upon the map attached hereto, 

designated as the ‘Use Map.’ 

Except as hereinafter provided, no building shall be 
erected or altered, nor shall any building or premises be 
used for any purpose other than is permitted in the use dis¬ 
trict in which such building or premises is locjated.” 
3 Xowhere in said Zoning Regulations is a fire engine 
house permitted in a Residential District, although 
it is permitted in the other Use Districts, namely,i First 
Commercial, Second Commercial, and Industrial. Nqt only 
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is eacli of plaintiffs' said real estate located in a wholly 
Residential Use District, as aforesaid, but in the first and 
highest grade or class thereof denominated in said Zoning- 
Regulations as “ ‘A’ Restricted-Area District” in which 
erections or alterations are permitted- 

“for use only as a wholly detached single-family dwelling 
with two side yards, clmrcli, school, or passenger station,’ 

as expressly provided in Section XVa of said Zoning Regu¬ 
lations. 

5. In llie immediate vicinity of the said real estate owned 
])y the ])Iaiiitift's as aforesaid lies the world famous Rock 
Creek Park, estaldished under Act of Congress of February 
27, 1890, wliicli Act expressly declared the land taken and 
condemned for such purpose to be- 

“l)erpetually dedicated and set apart as a public park or 
pleasure ground for the l^enefit and enjoyment of the people 
of the United States, to be known by the name of Rock' 
Creek Park.” 

Said Rock Creek Park has been actuallv established and in 
continuous use as such for more than a quarter of a Cen¬ 
tury, and includes, and has always included, as an integral 
part of it, the land at the Northwest corner of 16th Street 
and Colorado Avenue Northwest. Said land at said north¬ 
west corner of 16th Street and Colorado Avenue Northwest 
is less than 100 feet away from the home of plaintiff Caro¬ 
line S. Orth aforesaid, less than 200 feet away from the 
home of plaintiffs Edwin H. Bond and Rachel R. Bond 
aforesaid, about 225 feet away from the home of plaintiff 
George J. IMueller, .Jr., about 300 feet away from the home 
of plaintiff’ Henry Orth, Jr., and about 300 feet away from 
the home of plaintiff Henry I Quinn. The said portion of 
Rock Creek Park located at said northwest corner of 16th 
Street and Colorado Avenue, Northwest, as also the other 
land taken for the establishment of said Rock Creek Park, 
under the said Act of Congress, was acquired by and 
through condemnation proceedings instituted against 
4 the private owners of the land, and the title was taken 
subject to the trust aforesaid to set apart the land so 
taken “perpetually” ’“as a public park or pleasure 
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ground,” and subject to (lie easements thereby created and 
arising in behalf of the lands in the vicinity, including those 
now owned by these plaintitfs, and the consequent inability 
of the Governmental authorities to disregard the shid trust 
and apply the lands constituting Kock Creek Park* or any 
portion thereof, to any other use at any time, unless by and 
through special condemnation proceedings to take and ap¬ 
ply the land for a different use, which would require com¬ 
pensation to these plaintiffs for their easements aforesaid 
in consequence of the trust aforesaid. 

6. The predecessor in title of these plaintitfs in t|he own¬ 

ership of plaintiffs’ aforesaid real estate at the timle of the 
condemnation aforesaid for said Rock Creek Park, namely, 
Harriet S. Mathewson, was a party to said condemnation 
proceedings in respect of a tract of land owned by her a por¬ 
tion of which was taken for said Rock Creek Park and the 
compensation awarded her for such portion took into con¬ 
sideration the trust aforesaid creating the easements afore¬ 
said in behalf of the remainder of the tract, including the 
parts of said tract since acquired, and now owned, by these 
plaintiffs, through mesne conveyances from said Harriet S. 
Mathewson. i 

7. All of the plaintiffs established their homes aforesaid 

in reliance upon the Zoning Law and Regulations aforesaid, 
and also upon their right to the perpetual devotion of said 
Rock Creek Park, and every part thereof, to the purposes of 
the trust expressly declared in the aforesaid Act iof Con¬ 
gress of February 27, 1890. ^Moreover, although one of the 
plaintiffs, namely, George J. Mueller, Jr., acquired his said 
home as an already completed structure, all of the other 
plaintiffs actually built their homes in reliance as afore¬ 
said. i 

8. Notwithstanding, and in disregard of, the foregoing 

rights of these plaintiffs, the defendants are actually 
5 preparing to erect a fire engine house at the said 

northwest corner of 16th Street and Colorado Ave¬ 
nue on a portion of said Rock Creek Park. The architec¬ 
tural plans therefor have been completed, and advertising 
for bids has already taken place. In fact, said defendants 
are determined to make as much progress as possible upon 
such unwarranted and improper undertaking in advance of 



H. I. QUIXX. ET AL,. VS. T. L. DOUGHERTY ET AL. 


b 

the convening of Congress, and tliereby make it appear in¬ 
expedient to Congress to take tlie interfering action in the 
premises wiiich may reasonably be expected of Congress 
upon this matter being called to its attention, as member- 
of both branches of Congress are prepared to do, 

9. The defendants invoke, as their only claimed justifica¬ 
tion, for what they are planning to do as aforesaid, the 
following provision in the District of Columbia Appropria¬ 
tion Act of Congress of May 21, 1928, namely: 

'•The Commissioners of the District of Columbia are 
hereby authorized and directed to sell the property at the 
corner of Sixteenth and "Webster Streets, heretofore ac- 
(piircd for a fire engine house site at public or private sale 
at not less than the purchase price paid therefor by the 
District of Columbia and pay the proceeds thereof into the 
Treasury of the United States, to the credit of the District 
of Columbia; 

And the Conimiss'uyners are lierehy authorized and di¬ 
rected to erect a fire engine house, with furniture and fur- 
nishiiig for a fire engine company, at the northwest corner 
of Sixteenth Street and Colorado Avenue, on property be¬ 
longing to the United States, a)id there is hereby set aside 
for such purpose a plot of ground running north from the 
jiinelio)/ of Sixteenth Street and Colorado Avenue, as now 
puhlielg owned, one hundred (100) feet on Sixteenth Street, 
thenre west at right angles to the street, one hiuidred and 
sixty feet (KiO), Ihenee south at right angles to the line of 
Coi'irado venue. The balance of the appropriations ear¬ 
ned in the Acts of May 10, 1926, and March 2, 1927, for an 
etiffiine honsr in the vicinity of Sixteenth Street and Piney 
Branch Pioad Xorthwest, is made available for the purpose 
aforesaid.'’ 

The last-ciuoted paragraph was inserted in said Appropria¬ 
tions Act by amendment submitted, for the first time, on 
iiay 17, 1928, in the last rush days of the First Session of 
the 70th Congress, and without the Members of either the 
Senate or the House knowing, or having their attention 
called in anywise to, the fact that the amendment was in¬ 
tended to divert a part of Rock Creek Park from Park pur¬ 
poses to general municipal purposes, nor was any opportu- 
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nity afforded to call to ihc attention of the Members of 
either the Senate or the House the trust aforesaid attached 
to said Rock Creek Park by reason of the express pro- 

6 vision of the aforesaid Act of Febi-nary 27,11890. 

10. The peace and quiet of x>laintiffs’ saicl homes 
will be seriously, continuously, and irreparably disturbed 
and interfered with, if the said engine house, with the 
noises necessarily incident to its conduct and operation, be 
permitted to bo jdaced in such immediate vicinity Qf plain¬ 
tiffs’ said homes. ^Moreover, the desirability of plaintiffs’ 
said properties for first class residence purposes; will bo 
g-reatly lessened, if not altogether lost, and the value of 
the same greatly depreciated and to an amount that cannot 
be accurately measured and determined, if the placing of 
said engine house be permitted to proceed. 

11. The plaintiffs are advised, and therefore aVer, that 
they have no adequate remedy except by injunction to pro¬ 
tect and enforce their rights in the ])remises. They are 
further advised and aver that their rights are as ifollows: 

1. To have the defendants restrained and enjoined in the 
first instance for such reasonable time as will enable the 
Congress of the United States to correct the mistake afore¬ 
said into which it was led, and inadvertently fell, in the 
closing days of the First Session of the 70th Congress, to 
the end not only that plaintiffs’ rights may be pirotected 
but the taxjiayers may be saved the inexcusable waste of 
public funds necessarily involved in the unseemly| attempt 
of the defendants just before the reconvening of Congress 

to take the action contrived bv them as aforesaid. 

• 

2. Tn the event that Congress may not itself correct its 
mistake aforesaid, then that the Court shall adjudge and 
determine (a) that the defendants can claim no protection 
from the aforesaid provision in the said Appropriations 
Act, because it is of no force or effect to deprive tjie plain¬ 
tiffs of their rights and easements derived under and by 
virtue of the aforesaid Act of February 27, 1890, and also 

(b) that the aforesaid provision in said Appropria- 

7 tions Act is also of no force or effect to deprive the 
plaintiffs of their rights as aforesaid under the Zon¬ 
ing Law and Regulations, and that the location pf a fire 
engine house so near to plaintiffs’ said homes would be 


s 
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such an arbitrary and nnreasonablo act as not to comport 
with the necessary requirements of the situation in dealing 
with a Zoning Law, whicl; Congress itself is bound to re¬ 
spect until the same shall be repealed altogether by Con¬ 
gress. 

"Wherefore, the premises considered, plaintiffs pray: 

1. That process issue against the defendants, and each of 
them, requiring them to answer the exigencies of this 
amended bill of complaint, but not under oath, answer un¬ 
der oath being hereby expressly waived. 

2. That the defendants, and each of them, be restrained 
pendenic life, and permanently, from erecting, or causing 
to be erected, a fire engine house upon the plot of ground 
referred to in this amended bill of complaint. 

3. And for such other and further relief as the nature 
of the case mav re(iuire and to the Court mav seem proper. 

HEXRY I. QUTNX^ 

GEORGE J. MUELLER, Je., 
HEXRY ORTH, Jr., 
CAROLTXE S. ORTH, 

EDWTX H. BOXD, 

RACHEL R. BOXD, 

Plaintiff fi, 

BURKHART & QUIXX, 
HEXRY I. QUIXX, 

By GEO. E. SULLIVAX, 

Their Attorneys. 

District of Columbia, ss: 

T, H(>nry i. Quinn, being fii'st duly sworn, depose and say 
that I have read the foregoing amended bill of complaint 
and know the contents thereof, and am one of the plaintiffs 
named tlierein, and that T verily believe the facts therein 
stated to be true. 

i HEXRY I. QUIXX. 

Subscribed and sworn to before me'this 5th day of No¬ 
vember, A. D., 1928. 

(XOTARTAL .SEAL.) 


MARY E. WALDRON, 

Notary Public, D. C. 
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8 lu the Supreme Court of the District of Columbia, 

Holding an Equity Court. I 

Equity, Xo. 49014. 

Hexky I. Quixx, Geouge J. Mueller, Jr., HenrC Orth, 
Jr., C.A.ROLIXE S. Orth, Edwix H. Boxd, .\xd E.^chel R. 
Boxd, Plaintiffs, 

V. I 

Proctor L. Dougherty, Sidxey F. Taliaferro, axd Wil¬ 
liam B. Ladue, Commissioners of the District:of Col¬ 
umbia, Defendants. 

Motion for Injunction Pendente Lite Upon Amended Bill. 


Filed Xov. 5, 1928. 


Come now the plaintiffs and move the Court to ksue an 
injunction pendente life, as prayed in the amended bill 
herein, restraining and enjoining the defendants, apd each 
of them, from erecting or causing to be erected a fire en¬ 
gine house upon the plot of ground referred to in the said 
amended bill of complaint and located at the Northwest 
corner of 16th Street and Colorado Avenue, Noythwest, 
Washington, D. C. 

BURKHART & QUINN, 
HENRY I. QUINN, I 
GEO. E. SULLIVAN, | 

Attorneys for Plaintiffs. 


Notice. 

William W. Bride, Esq., and 
Alexander H. Bell, Jr., Esq., 
Attornevs for Defendants: 


Nov, 5,i 1928, 


Please take notice that the foregoing motion will be for 
hearing on Friday, November 9, 1928, at 10 o’clock, A. M., 
or as soon thereafter as counsel can be heard. 

BURKHART & QUINN, 
HENRY I. QUINN, 

GEO. E. SULLIVAN, ; 

Attorneys for Plaintiffs. 


I 
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9 In the Supreme Court of the District of Columbia. 

Kquity. No. 49014. 

Hexkv 1. Quixx, George J. .Mueller, Jr., Hexky Orth, 
Jr., Caroline S. Orxh, Edwin H. Bond, and Eachel E. 
Bond, Plaintiffs, 

V. 

Proctor L. DouGiiimxY, Sidney F. Taliaferro, .and Wil- 
LL4M B. L.adue, Commissioners of the District of Co¬ 
lumbia (District Building), Defendants. 

Motion to Dismiss Amended Bill for Injunction. 

Filed Nov. 6, 1928. 

Now come the defendants, Proctor L. Dougherty, Sidney 
F. Taliaferro and William B. Ladue, Commissioners of the 
District of Columbia, bv their attornevs, and move the 
Court to dismiss the amended bill for injunction herein 
tiled, as to them and each of them, and for grounds for said 
motion state: 

1. Said amended bill for injunction states no facts, 
which, if true, give jurisdiction to a court of equity to grant 
tlie relief prayed. 

2. Plaintiffs have an adequate and complete remedy at 
law. 

3. Said amended bill for injunction fails to state any 
facts, which, if true, constitute a violation of any zoning- 
law or regulation of this District. 

4. That which Congress, in its plenary power over the 
District of Columbia, directs shall be done, cannot be en¬ 
joined. 

5. The Act of Congress approved May 21, 1928, entitled 
“An Act Making appropriations for the government of the 
District of Columbia and other activities chargeable in 
whole or in part against the revenues of such District for 
the fiscal year ending June 30, 1929, and for other pur¬ 
poses,” is conclusive as to the right of the Com- 

10 missioners of the District of Columbia to erect and 
maintain a fire engine house on the premises in 

question. 
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6. Said amended bill Tor injunction fails to state any 

facts, which, if true, would result in serious or irreparable 
injury to plaintiffs’ properties or depreciate tlie value 
thereof, ! 

7. Damage, or depreciation in value to plaintiff^’ prop¬ 
erties, if any there be is, as a matter of law, damnum 
absque Injuria. 

WILLIAM W. BRIDE, 
ALEX. H. BELL, Jr., ; 

Attorneys for Defendants. 

! 

11 In the Supreme Court of the District of Columbia. 

Equity. Xo. 49014, j 

Henry I. Quinn et ah. Plaintiffs, 


Proctor L. Dougherty et ah. Defendants.: 
Decree Dismissiny Amended Bill. 


Filed Xov. 12, 1928. 


Uiion consideration of the motion of plaintiffs: for an 
injunction pendente lite upon the amended bill iof com¬ 
plaint, and also of the motion of defendants to disiiiiss said 
amended bill. It is, ])y the Court, this 12th day of Novem¬ 
ber, 1928, adjudged, ordered and decreed, that the first- 
named motion be, and it is hereby, denied, and that the last- 
named motion be, and it is hereby, sustained, and said 
amended bill of complaint be, and it is hereby, dismissed, 
with costs. 

PEYTON GORDON, 

Jiistice. 


From the foregoing decree, the plaintiffs, by their at¬ 
torneys, in open Court, except, and note an appeql to the 
Court of Appeals of the District of Columbia, and: the un¬ 
dertaking for costs upon such appeal is hereby fixed at 
$100, or a cash deposit of $50 in lieu thereof. 

Application being made by plaintiffs in open Cburt for 
an injunction pending the said appeal to preserve the 
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status quo and for the fixing of th.e amount of an under¬ 
taking for that puipose, the same is hereby denied, to 
viiich plaintiffs except. 

PEYTOX GORDON, 

Justice. 

Memorandum. 

November 12, 1928.—$50 deposited in lieu of bond on 
appeal. 

12 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 49014. 

Hexkv T. Quixx et ah, Plaintitfs, 

V. 

Proctor L. Dougherty et ah. Defendants. 

Assignment of Errors. 

Filed Nov. 12, 1928. 

Como now the plaintiffs, by their attorneys, and for 
their assignment of errors on appeal herein say: 

1. The Court erred in gi’anting the motion to dismiss 
the amended bill of complaint. 

2. The Court erred in not refusing to dismiss the 
amended bill. 

3. The Court erred in refusing to grant relief under the 
amended bill. 

4. The Court erred in not ruling that the amended bill 
states a meritorious case for equitable relief based upon 
plaintiffs’ vested rights as owners and occupants of lands 
adjacent to Rock Creek Park, a portion of which Park is 
attempted to be diverted to a use different from that for 
which it was perpetually dedicated. 

5. The Court erred in not ruling that the amended bill 
states a further meritorious case for equitable relief based 
upon plaintiffs’ rights under the Zoning Law and Regu¬ 
lations which would be rendered nugatory if the arbitrary 
and unreasonable action by which the defendants seek to 
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defeat and set aside the plaintiffs’ rights under such Law 
and Regulations were permissible. | 

6. The Court erred in not ruling that the defendaiits can¬ 
not justify their proposed action under the clause relied 
upon by them in the District of Columbia Appropriation 
Act of Congress of May 21, 1928, because Congress itself 
cannot deprive the plaintiffs of their vested rights in the 
premises without just compensation nor without due pro¬ 
cess of law as guaranteed by the Fifth Amendment to the 
Constitution of the United States. 

7. The Court erred in denying the motion for injiunction 

pendente life on the amended bill. | 

8. The Court erred in denying plaintiffs’ application for 
injunction to preserve the status quo pending thelappeal. 

BURK ART & QUINN, 

GEO. E. SULLIVAN,; 

Attorneys for Plaintiffs. 

13 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

I 

Equity. No. 49014. | 

Henry I. Quinn et ah. Plaintiffs, ; 


vs. 

Proctor L. Dougherty et ah, Defendants. 
Designation of Record. 

Filed Nov. 12, 1928. 


The Clerk will please include in the transcript of record 
on appeal in the above case the following: 

1. Amended bill of complaint. 

2. Motion for injunction pendente lite upon said ^mended 


bill. 

3. Motion to dismiss amended bill of complaints 

4. Decree dismissing amended bill of complaint, notation 
of appeal, and order fixing undertaking or cash deposit for 
costs on appeal, but denying injunction pending the appeal. 

5. Memo, of making by plaintiffs of $50.00 cash deposit 

on appeal. _ | 
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6. Assignment of errors. 

7. This designation. 

BURKART & QUINN, 

GEO. E. SULLIVAN, 

Attorneys for Plaintiffs. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, lierebv certify the foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 49014 in Equity, wherein 
Henry I. Quinn et al. are Plaintiffs and Proctor L. Dough¬ 
erty et ah, Commissioners of the District of Columbia, are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of November, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4873. Henry I. Quinn et ah, appellants, vs. 
Proctor L. Dougherty et al. Court of Appeals, District of 
Columbia. Filed Nov. 13,1928. Henry W. Hodges, Clerk. 


(4.304.) 
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OF THE DISTRICT OF COLUMBIA- 
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HENRY 1. QUINN, GEORGE J. MUELLER, Jr., 
HENRY ORTH, Jr., ET AL., APPELLANTS, 

t’S. 

PROCTOR L. DOUGHERTY, SIDNEY F. TALI¬ 
AFERRO, AND WILLIAM B. LADUE, COM¬ 
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LUMBIA, APPELLEES. 


BRIEF FOR APPEUANTS. 


JOSEPH A. BURKART, 
HENRY 1. QUINN, 
GEORGE E. SULLIVAN, 

Attorneys for Appellants. 
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In tb? OInitrt of 

CF THE DISTRICT OF CCLUMB'A- 
OcTOBER Term, 1928. 

i 

No. 4873. 

I 

t 

HENRY I. QUINN, GEORGE J. MUELLER, Jr.,; 
HENRY ORTH, Jr., ET AL., APPELLANTS, i 

I 

vs. 

PROCTOR L. DOUGHERTY, SIDNEY F. TALI-| 
AFERRO, AND WILLIAM B. LADUE, COM¬ 
MISSIONERS OF THE DISTRICT OF CO¬ 
LUMBIA, APPELLEES. 

■ - ] 

BRIKF FOR APPEI.I.ANTS. 


Statement of Case. 

This is an appeal from a decree of the Supreme; 
Court of the District of Columbia dismissing, upon! 
motion of appellees, a bill in equity brought by ap-j 
pellants, as adjacent property owners and taxpayers, 
seeking an injunction against the appellees. Com¬ 
missioners of the District of Columbia, to prevent 
the erection of a fire engine house on the portion of 
Rock Creek Park located at the northwest corner of 

I 

Colorado Avenue and 16th Street, Northwest. The| 
Court below held that the Bill failed to state a case' 

I 
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entitling appellants (plaintiffs below) to relief, and 
sustained a motion to dismiss the Bill on its own aver¬ 
ments without the necessity of any answer by appellees 
(Rec., p. 11). 

The facts averred in the Bill (briefly stated) are: 

(a) Appellants own and occupy, as their homes, prop¬ 
erties in the immediate vicinitv of Colorado Avenue 
and IGth Street, and in an area zoned exclusivelv as 
“A-Restricted,” “Residential,” under the Zoning Law 
and Regulations. 

(b) Under the Zoning Law and Regulations, a fire 
engine house is not permitted in a “Residential” use 
area, but it is allowed without restriction in the other 
use districts, namely, “First Commercial,” “Second 
Commercial,” and “Industrial.” 

(c) The Commissioners of the District of Columbia 
are attempting to erect a fire engine house on the portion 
of Rock Creek Park located at the northwest corner 
of Colorado Avenue and 16th Street, less than a hundred 
feet away from the home of appellant, Caroline S. 
Orth, and onlv a few hundred feet awav from the 
homes of the other appellants. 

(d) The location of a fire engine house so near to 
appellants’ said homes will, in view of the noises neces¬ 
sarily incident to the conduct and operation of such 
engine house, seriously, continuously and irreparabh’ 
disturb and interfere with the peace and quiet of ap¬ 
pellants’ said homes, and, in addition, the desirability 
of their properties for first class residence purposes 
will be greatly lessened, if not altogether lost, with 
a consequent depreciation in value which can not be 
accurately measured and determined. 

(e) The placing of such engine house in such close 
proximity to appellants’ said properties, zoned ex¬ 
clusively as aforesaid for “Residential” use under the 
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Zoning Law and Regulations, would be such an arbi¬ 
trary and unreasonable act, as not to comport with the 
necessary requirements, to prevent the Zoning Law aiid 
Regulations from being rendered nugatory and abortive. 

(f) The said portion of Rock Creek Park is a pairt 
of what was taken and condemned from private ownets, 
under Act of Congress approved February 27, 1890, 
by express provision of which Act Rock Creek Park 
was— 

“perpetually dedicated and set apart as a public 
park or pleasure ground for the benefit apd 
enjoyment of the people of the United States, 
to be known by the name of Rock Creek Park.” 
(26 Stat. L. 492.) ' 

j 

(g) Appellants’ predecessor in title, Harriet S. Alathew- 
son, was a party to the condemnation proceedings 
under the said Act, and there was taken from her in 
such proceedings and which became a part of said 
Rock Creek Park, a portion of a tract of land belonging 
to her, the untaken remainder of which tract included 
the properties now owned by appellants, and the coih- 
pensation or damages awarded appellants’ said prede¬ 
cessor took into consideration the easements inuring 
to the benefit of such untaken remainder by reason of 
the said perpetual dedication of Rock Creek Park as 
aforesaid. 

(h) Appellants’ homes have been established jn 

reliance upon said Zoning Law and Regulations, and 
also their right to the perpetual devotion of said Rock 
Creek Park, and every part thereof, to the purposes of 
the trust expressly declared in the aforesaid Act bf 
Congress. i 

(i) Appellees only claimed justification for th^ir 
proposed action is based upon a provision in the Dis¬ 
trict of Columbia Appropriation Act of Congress of 
May 21, 1928, to wit: 
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“And the Commissioners are hereby authorized 
and directed to erect a fire engine house, with 
furniture and furnishing for a fire engine company, 
at the northwest corner of Sixteenth Street and 
Colorado Avenue, on property belonging to 
the United States, and there is hereby set aside 
for such purpose a plot of ground running north 
from the junction of Sixteenth Street and 
Colorado Avenue, as now publicly owned, one 
hundred (100) feet on Sixteenth Street, thence 
west at right angles to the street, one hundred 
and sixty feet (100), thence south at right angles 
to the line of Colorado Avenue. The balance 
of the appropriations carried in the Acts of iMay 
10. 1920, and March 2, 1927, for an engine house 
in the vicinitv of Sixteenth Street and Pinev 

V V 

Branch Road Northwest, is made available for 
the purpose aforesaid.” (45 Stat. L. G67). 

Appellants aver in their Bill that said provision was 
inadvertently adopted by Congress, and their aver¬ 
ment is supported by the fact that no mention is made 
in the Act of the proposed location of the engine house 
being a part of Rock Creek Park, nor was any such 
mention made in the proceedings in either House of 
Congress when said provision was inserted and adopted 
in the last rush days of the last Session (as the Con¬ 
gressional Record demonstrates). Appellants also aver 
in their Bill that the said provision was illegal, and of 
no effect to justify or warrant the attempted action of 
appellees, in view of appellants’ vested rights under 
the Zoning Law and Regulations which can not be 
arbitrarily vacated or interfered with, and also in 
view of appellant’s vested rights and easements growing 
out of the aforesaid Rock Creek Park Act and the 
proceedings thereunder as aforesaid. (Rec., pp. 1-8.) 


o 


II. 

I 

Assignment of Errors. 

The errors assigned in the Court below (Rec., ppi 
12-13) to the decree appealed from are: I 

1. The Court erred in granting the motion to dismis^ 
the amended bill of complaint. 

2. The Court erred in not refusing to dismiss the 

amended bill. | 

3. The Court erred in refusing to grant relief under 
the amended bill. 

4. The Court erred in not ruling that the amended 
bill states a meritorious case for equitable relief based, 
upon plaintiffs’ vested rights as owners and occupants! 
of lands adjacent to Rock Creek Park, a portion of| 
which Park is attempted to be diverted to a use different! 
from that for which it was perpetually dedicated. 

5. The Court erred in not ruling that the amended! 
bill states a further meritorious case for equitable! 
relief based upon plaintiffs’ rights under the Zoning! 
Law and Regulations which would be rendered nugatory' 
if the arbitrary and unreasonable action by wliich the! 
defendants seek to defeat and set aside the plaintiffs’ 
rights under such Law and Regulations were permissible. i 

G. The Court erred in not ruling that the defendants 
can not justify their proposed action under the clause j 
relied upon by them in the District of Columbia Ap¬ 
propriation Act of Congress of May 21, 1928, because! 
Congress itself can not deprive the plaintiffs of their 
vested rights in the premises without just compensation! 
nor without due process of law as guaranteed by the i 
Fifth Amendment to the Constitution of the United 
States. 

7. The Court erred in denying the motion for injunc¬ 
tion pendente lite on the amended bill. i 


i 
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8. The Court erred in denying plaintiffs’ application 
for injunction to preserve the status quo pending the 
appeal. 

III. 

ARGUMENT. 

A. Appellants Vested Rights Under the Rock Creek 

Park Act. 

It is well settled that a taking for a particular public 
use (as a perpetual dedication for a particular purpose 
necessarily is) prevents the acquisition of a fee simple 
absolute, but is limited to the particular use, and 
creates in abutting as also adjacent property owners 
and others concerned rights and easements which 
must be regarded. Lahr vs. Metropolitan Elevated 
R. Co., 104 N. Y., 268, 291. Matter of City of New 
York, 174 N. Y., 26, 35. Douglass vs. Montgomery, 
43 L. R. A., 376, 380-1. 20 C. J., 655 and 1231. In 
the first named case, the Court said:' 

“These rights are not only valuable to him for 
sanitary- purposes, but are indispensable to the 
proper and beneficial enjoyment of his property, 
and are legitimate subjects of estimate by the 
public authorities, in raising the fund necessary 
to defray the cost of constructing the street. 
He is therefore compelled to pay for them at 
their full value, and if in the next instant they 
may by legislative authority be taken away and 
diverted to inconsistent uses, a svstem has been 
inaugurated which resembles more nearly legalized 
robbery than any other form of acquiring property.” 
(P. 291.) 

In Matter of City of New York, 174 N. Y., 26, 35, 
the Court said: 

“As to the lands taken for street purposes, 
the title in fee is coupled with the trust that they 
shall not be used for any other purpose.” 
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In Douglass vs. Montgomery, supra, the Court saidri 

'‘It is unnecessary, perhaps, for us to decide! 
in this case that any resident taxpayer in a city' 
or town may maintain a bill to enjoin a diversion | 
and abandonment of grounds dedicated for a i 
public park ... 

“But we find no difficulty in holding that the' 
complainant in this case is in reason, and for the I 
purposes of this case, an adjacent proprietor toi 
the said park, and occupies such a position as! 
entitles him to maintain this bill. He can look! 
out from the front of one of his houses, with an! 
unobstructed view, on to the park, a distance! 
of only 110 feet from him. This gives him the| 
attitude of an adjacent proprietor. From his! 
other lot the view is obstructed, though it isi 
only 250 feet from the park. For the purpose! 
of aid and recreation, he has shown he has a! 
direct and special interest against its proposed! 
destruction.” 

I 

The direct and special interest of an adjacent property 
owner in the matter of injunctive relief is settled in this] 
District by Weeks vs. Heurich, 40 App. D. C., 46, 59. \ 

B. Appellants’ Rights Under the Zoning Law and! 

Regulations Can Not Be Arbitrarily Vacated 
Or Interfered With. 

I 

In the absence of any'Zoning Law, a property ownet 
would, of course, have neither rights nor liabilities 
respecting the kind of use to which other propert\j 
could be devoted, unless the same constituted a nuisance! 
The Zoning Law, however, creates reciprocal rights and 
liabilities in the use which, is limited or prescribed! 
Congress is bound as well as all others to respect 4 
Zoning Law until the same shall be repealed altogether 
by Congress itself, and the location of a fire engine 
house so near to appellants’ home properties (which 
are zoned for “A-Restricted,” “Residential” use only)( 
as to conflict with or seriously affect such use, would be 
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plainly arbitrary and unreasonable, and therefore un¬ 
lawful and unwarranted, even though directed by 
Congress itself. The Supreme Court of the United 
States very clearlv lavs down, in Euclid vs. Ambler 
Realty Co., 272 E. S., 365, that nothing arbitrary and 
unreasonable can be countenanced. In the particular 
Zoning Law which was before the Supreme Court in 
that case certain areas were zoned for use for police, 
fire and other municipal purposes, and a special desig¬ 
nation was used to denote that class of use, which 
was not in ain'wise confused or comingled with residence 
use zonings. It is also noteworthy that, in the District 
Zoning Regulations, the uses permitted in “Residential” 
use districts are expressly stated, and they do not include 
fire engine houses; whereas in none of the other zoned 
use districts—First Commercial, Second Commercial, 
or Indu-strial—are fire engine houses prohibited, but 
they are permitted in such districts; and there is ob¬ 
viously no possible excuse for invading the Residential 
use districts with them or doing what is tantamount 
to so doing. The Court can surely take judicial notice 
of the well known fact that the other use areas, namely. 
First Commercial, Second Commercial, and Industrial, 
in which engine houses are permitted are very numerous 
and extend to within a reasonable distance of every 
residential use area in the District. 

Conclusion. 

For each of the aforesaid reasons, and upon all of 
the grounds enumerated in the assignment of errors, 
it is earnestly submitted that the decree below should 
be reversed. 

Respectfully submitted, 

JOSEPH A. BURKART, 
HENRY I. QUINN, 

GEORGE E. SULLIVAN, 

Attorneys for Appellants. 
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HENRY ORTH, JR. ET AL., APPELLANTS. 
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PROCTOR L. DOUGHERTY, SIDNEY F. TALIA¬ 
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MISSIONERS OF THE DISTRICT OF CO¬ 
LUMBIA, APPELLEES. 
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OF THE DISTRICT Or COLUMBIA 

October Term, 1928. 


No. 4873. 


HENRY I. QUINN, GEORGE J. MUELLER. JR., 
HENRY ORTH, JR. ET AL., APPELLANTS. 


vs. 

PROCTOR L. DOUGHERTY, SIDNEY F. TALIA¬ 
FERRO, AND AYILLIAM B. LADUE, COM¬ 
MISSIONERS OF THE DISTRICT OF CO¬ 
LUMBIA, APPELLEES. 


Additional Authorities for Appellants. 


I. 

Where a Zoning Law is in force, it must be reasonably 
applied, and no unreasonable, arbitrary or unequal 
exercise of power will be tolerated. Nectow v. Cambridge, 
277 U. S., 183. Zahn et al. v. Board of Public Works 
et al., 274 U. S., 325. 

n. 

Modern authorities do not require a “taking” in 
its strictest sense, in order to bring a case within the 
constitutional provisions. Dana vs. Rock Creek R. 
Co., 7 App. D. C., 482. 20 Corpus Juris, 666, and 
array of cases collected. 
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III. 

“An easement is an interest in land for which the 
owner is entitled to compensation, as much so as if 
the land to which the easement is appurtenant were 
taken or injured.” 20 Corpus Juris 655, citing United 
States V. 'Welch, 217 U. S., 333, and man}' other cases. 

IV. 

Where part of a tract is taken in the exercise of the 
power of eminent domain for a 'particular public purpose. 
it is a fundam.ental rule that the damages awarded 
must take into consideration the benefits inuring to 
the untaken remainder by reason of the particular 
public project. 20 Corpus Juris, 731-734. 


V. 

Where it is later sought to divert land taken for a 
particular public purpose to another or nexv use, resort 
must be had to the power of eminent domain, by and 
through which compensation must be made to all 
persons having easements or other rights injuriously 
affected by the diversion or new use. Dana vs. Rock 
Creek R. Co., 7 App. D. C., 482, at 491-2, citing with 
approval the noted case of Story- vs. X. Y. Elevated 
R. Co., 90 X. Y., 122, and also Peddicord vs. B., C. & 
E. M. R. Co., 34 Md., 463, 483. See also 20 C. J., 
707, 708, 752, 1229. As tersely stated in the first 
of the last named text references— 

“any new u.se, inconsistent with that for which 
the land was originally taken, is an additional 
servitude thereon requiring further compensa¬ 
tion” (20 Corpus Juris 707). 


The same rule is clearly laid down by the Court 
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of Appeals of Maryland in Peddicord vs. B., C. & i 
E. M. R. Co., supra, holding— | 

‘'that the right of the adjacent property holder ' 
to compensaiion for a new use attaches.” ; 

I 

The Court of Appeals of the District of Columbia | 
approvingly quoted this particular passage from said i 
Maryland decision in Dana vs. Rock Creek R. Co., 
supra, so that it has been the recognized and estab- ; 
lished rule in this District for more than 32 vears, ’ 
in addition to being the settled rule elsewhere. 


Even were appellants not the successors in title of 
one from whom a part of a tract was taken for Rock 
Creek Park, and whose award of damages was reduced 
by the untaken remainder being considered as bene- | 
fitted in consequence of the perpetual dedication declared 
in the Act, appellants have, nevertheless, acquired 
vested rights by proceeding in reliance upon such de- | 
dared dedication to erect and establish their homes. | 
The settled rule on this subject is laid down in Cin¬ 
cinnati vs. Lessee of 'vVhite, 6 Pet., 431, 438: 

“All public dedications must be considered with ! 
reference to the use for which they are made; i 
and streets in a town or city may require a more 
enlarged right over the use of the land, in order 
to carry into effect the purposes intended, than I 
may be necessary in an appropriation for a high- i 
way in the country; but the principle, so far i 
as respects the right of the original owner to 
disturb the use, must rest on the same ground | 
in both cases; and applies equally to the dedication \ 
of the common as to the streets. It was for the I 
public use, and the convenience and accom- ! 
modation of the inhabitants of Cincinnati; and i 
doubtless greatly enhanced the value of the I 
private property adjoining this common, and | 
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thereby compensated the owners for the land 
thus thrown out as public grounds. 

“And after being thus set apart for public 
use, and enjoyed as such, and private and in- 
di\-idual rights acquired with reference to it, 
the law considers it in the nature of an estoppel 
in pais, which precludes the original owner 
from revoking such dedication. It is a violation 
of good faith to the public, and to those who have 
acquired private property with a view to the en¬ 
joyment of the use thus publicly granted.” 

Since (even in the absence of a Zoning Law) such a 
violation of good faith would not be tolerated to with¬ 
draw a perpetual dedication, made by solemn Act of 
Congress, a fortiori it can not be countenanced when the 
attempt is, not only to withdraw the dedication, but 
to devote the same land to a new and different use 
directly involving an unreasonable, arbitrary and un¬ 
equal exercise of power in disregard of duties and rights 
arising under the Zoning Law in force in the District 
of Columbia. 

Respectfully submitted, 

.JOSEPH A. BURKART, 
HENRY 1. QUINN, 

GEORGE E. SULLIVAN, 

Attorneys for Appellants. 
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IN THE I 

Court of ^Tstnct of CoIumBuu 

OCTOBER TERM, 1928. 

No. 4873 

HENET I. QUINN, 6E0EGE J. MUELLEE, Jr., 
HENRY ORTH, Jr., ET AL., Appellants, \ 

vs. i 

PROCTOR L. DOUOHERTY, SIDNEY F. TALIA¬ 
FERRO and WIIrLIAM B. LADUE, Commis¬ 
sioners OF THE District of Columbia, Appellees. 


BRIEF FOR APPELLEES. 

I 

■— j 

i 

. { 

i 

I. I 

i 

Statement of the Case. 

The statement of case contained in the brief ifor 
appellants substantially sets forth the matters which 
transpired prior to the ruling of the court below, 
with this exception, that appellees, as well as mo'vdng 
to dismiss the amended bill for injunction also moved 
to strike paragraphs five, six, seven, eight, nine and 
eleven of said amended bill for injunction on the 
grounds, first, that the allegations set forth in the 
said paragraphs were irrevelent, immaterial, andl in 
no wise pertinent; second, that the allegations set forth 

i 

1 
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in the paragraphs aforesaid were conclusions of law; 
and third, that the allegations set forth in said para¬ 
graphs comprised arguments and not facts. This 
motion was overruled by the Court, for the reason that 
the trial justice held the amended bill, considered as 
a whole, did not state a meritorious case for equitable 
relief. Counsel for appellees, in open Court, noted 
an exception to the ruling of the Court below in deny¬ 
ing said motion to strike. 


n. 

Argument. 

A. In reply to the argument of appellants under 
the heading, ‘^Appellants’ Vested Rights Under the 
Rock Creek Park Act,” appellees contend that said 
argument can not be sustained for the following 
reasons: 

1. The allegations upon which said argument is 
based are improperly pleaded in the amended bill for 
injunction, in that paragraphs five, six, seven, eight, 
nine and eleven of said bill contain allegations which 
are irrelevant, immaterial and in no wise pertinent. 
They are conclusions of law and comprise arguments 
and not facts. We respectfully submit that this Honor¬ 
able Court should not consider on appeal matters and 
things which are not in conformity with the funda¬ 
mental rules of pleading. 

2. The cases which appellants cite as sustaining 
their position, except one, are not in point, and that 
one is favorable not to appellants, but to appellees. 

In Matter of City of New York, 174 N, Y. 26, no 
facts are present by which any similarity may be 
found to the case now before the Court. 

Douglas vs. Montgomery, 43 L. R. A. 376, is an 
Alabama case wherein the city council, by municipal 
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ordinance, sought to grant to a private corporajtion 
the right to build a railroad through and over a park. 
The park had been sold to the city by deed and a 
covenant ran with the deed that the land should not 
be used for any other purpose and if it should be 
otherwise used the property should then revert tol the 
grantor or his heirs. In the Douglas case there was 
no question of a public need or of the public safety 
in the matter of fire protection, nor was there, conse¬ 
quently, any exercise of police power involved. |rhe 
question was merely one of whether the council could 
grant to a private concern for the latter’s profit pilblic 
land that was restricted bv the deed of the grantorl 

O I 

In the case of Lahr vs. Metropolitan Elevated K. 
Co., 104 N. Y. 268, land had been condemned f^r a 
street and benefits therefor had been assessed against 
abutting property. Later, authority was given the 
railway company to erect an elevated railroad along 
and above said street. The quotation on page six of 
appellants’ brief in regard to the rights involved is 
immediately preceded in the Court’s opinion by the 
following language: 

“An abutting owner necessarily enjoys certain 
advantages from the existence of an open street 
adjoining his property which belong to hint by 
reason of its location and are not enjoyed by; the 
general public, such as the right of free access 
to his premises and the free admission and I cir¬ 
culation of light and air to and through i his 
property.” | 

In the Lahr case no act for the protection of the 
public is involved, but on the contrary the legislature 
authorized the use by a private corporation for its 
own interests. 

The most significant element, however, of the case 
just referred to, is that it was not an equitable action 
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for an injunction to prevent the operation of the rail¬ 
way but an action at law to recover damages caused 
by its erection. The ease, therefore, instead of being 
an aid to appellants’ contention, seems to sustain one 
of the points raised by appellees’ motion to dismiss the 
amended bill, namely, that appellants’ remedy, if any 
they have, is not in equity but in law. 

3. Appellees respectfully submit that the Act of 
Congress, approved May 21, 1928, is full and com¬ 
plete authority for the erection of a fire engine house 
upon the site in question. Said Act provides: 

“The Commissioners of the District of Colum¬ 
bia are hereby authorized and directed to sell the 
property at the corner of Sixteenth and Webster 
Streets, heretofore acquired for a fire engine 
house site at public or private sale at not less 
than the purchase price paid therefor by the Dis¬ 
trict of Columbia and pay the proceeds thereof 
into the Treasury of the United States, to the 
credit of the District of Columbia; 

“And the Commissioners are hereby authorized 
and directed to erect a fire engine house, with 
furniture and furnishing for a fire engine com¬ 
pany, at the northwest corner of Sixteenth Street 
and Colorado Avenue, on property belonging to 
the United States, and there is hereby set aside 
for such purpose a plot of ground running north 
from the junction of Sixteenth Street and. Colo¬ 
rado Avenue, as now publicly owned, one hun¬ 
dred (100) feet on Sixteenth Street, thence west 
at right angles to the street,, one hundred and 
sixty feet (160), thence south at right angles to 
the line of Colorado Avenue. The balance of the 
appropriations carried in the Acts of May 10, 
1926, and March 2, 1927, for an engine house in 
the vicinity of Sixteenth Street and Piney Branch 
Road, Northwest, is made available for the pur¬ 
pose aforesaid.” 
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The plenary power of Congress over the District of 
Columbia is imposed by Article I, Sec. 8 of the Federal 
Constitution. 

‘ ‘ The Congress shall have power * ♦ * 

“To exercise exclusive legislation, in all cases 
whatsoever, over such district as may * * 

become the seat of the Government of the United 
States.” 

This exclusive jurisdiction is comparable to the 
police pow’ers of the various states, but is, if any¬ 
thing, more extensive than such police power. iWe 
feel that in quoting authorities showing the extenit to 
which police power may be carried, such authorities 
should be the more favorable to the instant cas^ bv 
the very nature of the peculiar and absolute jurisdic¬ 
tion which the Federal Constitution has conferred 
upon Congress in regard to the District of Columbia. 
It is to be borne in mind in this connection that the 
building which appellees are authorized and directed 
to erect and maintain is a fire engine station, a struc¬ 
ture calculated to protect the safety and property of 
the public at large. 

The United States Supreme Court has frequently 
held that the police power of the sovereign is not 
susceptible of definition, for, as was held in the ^se 
of Mugler vs. Kansas, 123 U. S. 623, it is a continuing 
one, and a vested right may in the future, because of 
changed situation, the growth of population, or ofher 
causes, become a menace to the public health and wel¬ 
fare, and be required to yield to the public good. The 
Court, in speaking of its limitations, in the case of 
District of Columbia vs. Brooke, 214 U. S. 138, said: 

“In the case at bar we are dealing with an exer¬ 
cise of the police power, one of the most essential 
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powers, at times most insistent, and always one 
of the least limitable of the powers of govern¬ 
ment.” 


The Supreme Court has held that the police power 
may be retroactive in etfect, and may work a severe 
hardship on individuals when properly invoked. One 
of the most striking illustrations of this is shown by 
the case of Hadacheck vs. Sebastian, 239 U. S. 394, 
decided in 1915. The plaintiff owned a tract of land 
worth $800,000 for use in the manufacture of brick. 
He had been extracting clay and manufacturing brick 
on the premises for a number of years when a city 
ordinance prohibited the manufacture of brick within 
an area in which his land was situated. It was not 
profitable to remove the clay to another part of the 
city for the manufacture of brick and his land was 
reduced in value to $60,000. The facts just stated 
furnish a much stronger example of interference with 
vested rights than appellants are able to show, if any 
vested rights they have. Nevertheless, in the Hada¬ 
check case, Mr. Justice McKenna, at page 410, said: 


“It is to be remembered that we are dealing 
with one of the most essential powers of govern¬ 
ment, one that is the least limitable. It may, 
indeed, seem harsh in its exercise, usually is on 
some individual, but the imperative necessity for 
its existence precludes any limitation upon it when 
not exerted arbitrarily. A vested interest cannot 
be asserted against it because of conditions once 
obtaining. To so hold would preclude develop¬ 
ment and fix a city forever in its primitive con¬ 
ditions. There must be progress and if in its 
march private interests are in the way they must 
yield to the good of the community.” (Italics 
ours.) 
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To the same effect are the following widely cited 
cases: i 

I 

I 

Legal Tender Cases, 12 Wall. (U. S.) 472. 

Keinman vs. Little Kock, 237 U. S. 171. 

Another interesting case is that of Atlantic Coast 
Line vs. Goldsboro, 232 U. S. 548. In that ease it was 
contended that certain legislation impaired the obliga¬ 
tion of a contract in that a charter granted the rail¬ 
road company was not subject to alteration at I the 
legislative will, a contention analogous, we think^ to 
that of appellants who say that they have vested 
rights which cannot be interfered with. The Court 
said: ! 


“For it is settled that neither the ‘contract- 
clause nor the ‘due process’ clause has the effect 
of overriding the power of the State to establish 
all regulations that are reasonably necessary to 
secure the health, safety, good order, comfort, or 
general welfare of the community; that this power 
can neither be abdicated nor bargained away,l and 
is inalienable even by express grant; and thajt all 
contract and property rights are held subject to 
its fair exercise. Slaughter-House Cases, 16 Wall. 
36, 62; Munn v. Illinois, 94 U. S^ 113, 125; JBeer 
Co. V. Massachusetts, 97 U. S. 25, 33; Mugler v. 
Kansas, 123 U. S. 623, 665; Crowley v. Christen¬ 
sen, 137 U. S. 86, 89; New York & R. R. Co. v. 
Bristol, 151 U. S. 556, 567; Texas &c. R. R. Go. v. 
MiUer, 221 U. S. 408, 414, 415. And the enforce¬ 
ment of uncompensated obedience to a regulation 
established under this power for the public health 
or safety is not an unconstitutional taking of 
property without compensation or without! due 
process of law. Chicago, Burlington &c. R. v. 
Chicago, 166 U. S. 226, 255; New Orleans Gas Co. 
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V. Commissioners, 197 IT. S. 453, 462; C., B. & Q. 

Ey. V. Commissioners, 200 U. S. 561.” 

The same doctrine is enunciated in Chicago & Alton 
E. E. vs. Tranbarger, 238 IJ. S. 67. 

If the foregoing can be said of the police power of 
a State, certainly there can be no question as to the 
exclusive Jurisdiction of Congress to legislate over the 
District of Columbia, especially in the interests of 
fire protection for the safety and welfare of the public. 

B. The argument of appellants under the heading, 
“Appellants’ Eights Under the Zoning Law and 
Eegulations Can Not Be Arbitrarily Vacated Or In¬ 
terfered With,” seeks to make it appear that the zon¬ 
ing regulations prohibit the use of the property in¬ 
volved for the purpose intended. In answer to such 
contention, it is respectfully submitted, first, that by 
subsequent Act of Congress the site for such engine 
house has been specifically designated, thereby remov¬ 
ing the premises in question from the operation of any 
zoning regulation and, second, that there is no allega¬ 
tion contained in the bill of complaint, or in the 
amended bill for injunction, which states that the 
north-west corner of Sixteenth Street and Colorado 
Avenue is zoned for any use whatever, the bill merely 
averring that lots in the vicinity of said site are zoned 
as residential. Even assuming, for the purpose of 
argument, that appellants have any easements attach¬ 
ing to their properties by reason either of the zoning 
regulations or of the condemnation of the park, we 
submit that the same, under the authorities above 
quoted, are subject to the exclusive power of Congress 
to legislate for the general public welfare of said 
District. 

Moreover, all possible presumptions are indulged in 
favor of the validity of an act of the legislature, and 
the first presumption is that the legislative body acted 
in good faith. 
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The outstanding enunciation of this principle of con¬ 
stitutional construction is found in Munn vs. Illinois, 
94 U. S. 113, at page 132: | 

“For our purposes we must assume that, if a 
state of facts could exist that would justify such 
legislation, it actually did exist when the statute 
now under consideration was passed. For us the 
question is one of propriety, not of expediency. 
If no state of facts could exist to justify such a 
statute, then we may declare this one void, be¬ 
cause in excess of the legislative power of the 
State. But if it could we must presume it did. 
Of the propriety of legislative interference, within 
the scope of legislative power, the legislature is 
the exclusive judge. ” 

j 

Later (1909), in the ease of Home Telephone Co. vs. 
Los Angeles, 211 U. S. 265, the Court said: 

“It is a well settled rule of constitutional ex¬ 
position that if a statute may or may not be, ac¬ 
cording to the circumstances, within the limits of 
legislative authority, the existence of the eircim- 
stances necessary to support it must be pre¬ 
sumed : ! 

j 

I 

In the case of Sullivan vs. City of Shreveport 
(1919), 251 U. S. 171, the Court, in dealing with a 
regulation prohibiting the operation of one man cars, 
after reviewing testimony offered by the street rail¬ 
way tending to show that a one man ear with its spe¬ 
cial appliances is in fact as safe as the type carrying 
both a conductor and a motorman, said (p. 172); 

I 

“The rule is that every intendment is to,be 
made in favor of the lawfulness, of the exercise 
of municipal power, making regulations to p):o- 


I 
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mote the public health and safety, and that it is 
not the province of the Courts, except in clear 
cases, to interfere with the exercise of the power 
reposed by law in municipal corporations for the 
protection of local rights and the health and wel¬ 
fare of the people in the community.” 


Tn the case of L'Hote vs. New Orleans, 177 U. S. 
5S7, the City of New Orleans fixed a certain area as 
the “Eed Light District” and prohibited any prosti¬ 
tute dwelling elsewhere in the citv. Thereafter, the 
city changed the boundaries of the district, excluding 
a part of the former district and including additional 
territory in another direction. Within the newly de¬ 
fined limits were located a reputable hotel, a residence, 
a church and a Sunday school house, owned by pe¬ 
titioners who alleged that their property was greatly 
depreciated or rendered wholly useless for the pur¬ 
poses for which it was built. The Court, in its opinion 
(page 597) adopts the following from 1 Dillon Mun. 
Corp. 4th ed., Sec. 141: 


“Laws and ordinances relating to the comfort, 
health, convenience, good order, and general wel¬ 
fare of the inhabitants are comprehensively styled 
‘Police Laws or Eegulations.’ It is well settled 
that laws and regulations of this character, though 
they may disturb the enjoyment of individual 
rights, are not unconstitutional, though no pro¬ 
vision is made for compensation for such dis¬ 
turbances. They do not appropriate private 
property for public use, but simply regulate its 
use and enjojunent by the owner. If he suffers 
injury it is either damnum absque injuria, or, in 
the theory of the law, he is compensated for it by 
sharing in the general benefits which the regula¬ 
tions are intended and calculated to secure.” 
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Finally, we respectfully urge, an Act of Congress 
applying to the District of Columbia (Congress hav¬ 
ing plenary power over the District) may be declared 
invalid only if it is in conflict with the Federal Con¬ 
stitution. In the light of the authorities above quoted 
w'e earnestly contend that the decree below should:be 
affirmed. 

I 

Eespectfully submitted, i 

WmLiAM W. Beide, 
Corporation Counsel, D. Cl, 

j 

Alexander H. Bell, Jr., 

Assistant Corporation Counsel, D. C\, 

Attorneys for Appellees. 



